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1 Introduction

The implementation of a local development plan works best if all stakeholders are
included and work together in the process. The poor and vulnerable who are
generally the last to benefit from development efforts, usually tend to be
excluded from processes of planning and implementing development strategies.
However, development strategies must be as inclusive as possible to benefit all. A
HRBA focuses on the poor and vulnerable groups to ensure their inclusion and
empowerment. To make clearer what government authorities have to do and
what the citizens have the right to claim in the process, the local development
plan will be based on the national and international human rights framework.
Human Rights obligations are not imposed by the outside; “they have been
voluntarily incurred by States with a view to upholding the dignity and freedom of
their people.”* To ensure that the planning and implementation process works in
an inclusive and equitable way, the HRBA also advises on monitoring and
accountability mechanisms. Details on each step will follow in the section on the
draft local development tool.

For Macedonia, the integration into the European Union (EU) is one of the key
strategic interests and a priority objective®’. Therefore, Macedonia tries to
harmonize the poverty reduction and social inclusion strategies in the context of
EU accession by linking the Millennium Development Goals with the Laeken
indicators of social inclusion in the field of poverty reduction.?® For this aim, the
governmental (central and local), private and civil society sectors are called upon
to act in a concerted manner.

The development of Local Development Plans regarding the fulfilment of the
MDGs, by using a Human Rights Based Approach, will lead to sustainable, locally
owned plans for development by respecting diversity and thus overcoming social
exclusion and discrimination.

' # $

Poverty eradication is a primary goal of the new millennium. Governments have
committed themselves to taking action through strategies and programmes which
aim to reduce poverty.* The denial of human rights is inherent in poverty,
something which is powerfully recorded in recent studies, such as Voices of the
Poor. ° Poverty cannot be banished without the realization of human rights. In the
words of the Human Development Report 2000: “A decent standard of living,
adequate nutrition, health care, education and decent work and protection

against calamities are not just development goals - they are also human rights”.®

! Guidelines on a Human Rights Approach to Poverty Reduction Strategies (hereinafter The
Guidelines), p. 8.

2 Macedonia signed a Stabilization and Association Agreement with the European Community and the
Member States on 9™ of April 2001. It entered into force on 1%t of April 2004, and Macedonia applied
for EU membership in March 2004.

3 Amsterdam Treaty, EU social policy articles 136 and 137; European Social Agenda 2001-2005, etc.
P.11 18 Laeken indicators for social inclusion were elaborated at the Laeken European Council.

* The Guidelines, preface.

5 Deepa Narayan (Dir.), Voices of the Poor, vol. I, II, III, World Bank, 2001 and 2002.

6 UNDP, Human Development Report, Human Rights and Development, 2000 p. 8.



2 Main elements of A Human Rights-based Approach

The main features of a human rights approach to poverty reduction for Macedonia
are the following:

» Identification of the poor

+ Recognition of the relevant normative national and international human rights
framework

« Equality and non-discrimination

« Progressive realisation of human rights

« Participation and empowerment

+ Monitoring and Accountability

To ensure this, it is important that (1) all vulnerable groups are identified during
the data collection and situation and problem analysis; (2) initiatives are
established to ensure social mobilization and participation with focused actions
targeting those groups which are usually excluded and not actively participating
in policy development processes; (3) establish a specific set of targets and
indicators concerning the realization of human rights throughout the process, with
short-term, mid-term and long-term objectives; (4) create effective monitoring
and accountability mechanisms to ensure that duty-bearers can be held
accountable, especially in case of misuse of allocation of resources.” Every local
development plan should have these elements firmly embedded in the planning
and implementation stage. Although it may seem a difficult endeavour to include
these criteria thoroughly, an inclusive local development plan will not be possible
without them.

The principles as listed above help to guarantee access to the development
process, institutions and information, and the incorporation of mechanisms of
redress and accountability. At the core of this concept is the principle of non-
retrogression,® which requires that the existing level of human rights protection
has to be maintained and the realization of the rights progressively improved.
With view of economic development plans, the government authorities on all
levels have the obligation to safeguard the existing level of protection, not to
permit any trade-offs and to ensure with immediate effect a certain minimum
level of enjoyment of various human rights.

In the Macedonian context, the criteria of a HRBA can be applied as follows:°

%

The Government of Macedonia has, to a considerable extent, identified the poor in
its MDGs report.’® One group of persons that UNDP projects and the National
Development Plan (NDP) should particularly focus on are persons who experience
multiple discrimination or vulnerabilities, such as Roma women or children with

7 See also Renate Frech, A Human Rights-Based Approach to Regional Development, p. 5.

8 Draft Guidelines: A Human Rights Approach to Poverty Reduction Strategies, Guideline 4:
Progressive Realization of Human Rights; Indicators and Benchmarks, par. 73-74.

° A more detailed analysis has been done in the BIM assessment report “Applying the Human Rights-
Based Approach to Poverty Reduction by supporting the elaboration of a MDG-Based National
Development Programme 2005-2015".

10 Government of the Republic of Macedonia, Report on Millennium Development Goals, Skopje 2005.



disabilities. For the three MDG pilot municipalities that will draw a Human Rights-
Based Local Development Plan, a tool to identify the poor and vulnerable is being
developed by BIM (see below).

& -

OHCHR has prepared a country profile of Macedonia and the International Human
Rights System that gives an elaborate overview of the status quo of Macedonia’s
human rights treaty ratifications and HR gaps identified by the Committees. The
findings of the Committees should be considered in the planning phase for the
NDP. Concrete recommendations include for example that concerted action needs
to be taken by all public authorities to reduce domestic violence; that HR
programmes should be included in school curricula to promote the prevention of
racial discrimination; and that community services should be strengthened for
poor families and families caring for children with disabilities. A complete picture
of those recommendations can be found in the Country Profile prepared by
OHCHR. BIM and a Macedonian consultant will develop a tool to assess the
international and national legal framework relevant for Macedonia as a reference
guide for local, regional and national development planning. However, the actual
priorities setting must be done by the local stakeholders reflecting their local
needs and interests.

Model of bullding the relationship for local problem solving.

Local Government (0]

e — ) u
Setting the priorities/
most important problems L

Establishment of the working group/citizens committee

¥ |

RESULTS: o
Strategies/action plans developed to solve
community problems N

Source: UNDP LD Policy Paper, p. 25
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The BIM assessment report of September 2005 gives more detailed information
about non-discrimination issues such as gender equality (MDG Goal Nr. 3) and



poverty reduction and social exclusion of particular social groups (MDG Goal Nr.
1) in Macedonia. Besides these two goals that should be addressed from a HRBA
to feed into the National Development Plan, BIM suggests to focus on two
relevant rights which are also MDG Goals: the right to health and the right to
education. Both rights have been spelled out by the UN Draft Guidelines on
Poverty Reduction Strategies (hereinafter The Guidelines) and would have a great
impact on the Government of Macedonia’s fulfiiment of the MDG goals. These
rights must be linked to targets and benchmarks that ensure continuous
progressive realisation of those rights (more details can be found below under the
indicators’ sections).

To assist in the implementation of a HRBA, BIM is developing the following
instruments:

Tool 1: BIM is working on a specific tool which consists of qualitative and
quantitative methods of empirical research methods to identify the poor and
vulnerable in the municipalities. Data of the surveys will be used to do a
Baseline Study regarding the poor and vulnerable (Baseline Study), in order to
establish indicators of the status quo, and to be able to measure their
participation in local development processes (Mid-term und Post-Evaluation),
as well as the impact of programming activities. A local consultant will be
trained in the methods to do a training of trainers (TOT) with the local
surveyors. BIM will elaborate a linear analysis of the empirical data and the
Baseline Study in cooperation with UNDP.

Tool 2: BIM develops an International Human Rights Legal Framework
checklist for Macedonia that serves as a reference guide to determine the
relevant accountability mechanisms of duty bearers and rights holders. The
national Human Rights Legal Framework is provided by a UNDP local
consultant. The tool assists UNDP field staff and local stakeholders to identify
and include the HR relevant topics in the process, and can be used as a
reference list.

Tool 3: To implement a HRBA in UNDP’s support of local development
planning and implementation to fulfii the MDGs in Macedonia, BIM has
developed a step- by-step guide for local development planners and
implementers that outline which questions need to be asked and which
activities and mechanisms should be installed to set up a Human Rights-Based
Approach to Local Development. This draft tool will be presented in the
following sections. The outlined steps are based on the UNDP Policy Paper
“How to make Local Development Work. Selected Practices from the Europe
and the CIS".

Tool 4: Following a bottom-up approach - from the local communities up to
regional and national level - a tool regarding the implementation of the HRBA
to regional development planning has been developed.



3 A human rights-based approach to local development
planning
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In the following section, steps of a HRBA are integrated into the UNDP Macedonia
local development planning process as shown in the above diagram.

3.1.1 Situation Assessment

3.1.1.1 Identify the poor and vulnerable

Identification and representation of the poor and vulnerable is an essential
condition in the local development planning process. Certain groups, especially
those that are socially vulnerable in more than one way, such as women with
disabilities, need to be identified proactively to be included in the process. As
mentioned in the previous section, BIM will develop such an identification tool -
BIM tool 1 - for Macedonia which will be available by January 2006.

The RMAP project has created a vulnerable groups reference checklist to assist in
the identification of “potentially vulnerable groups and the types of issues that
they might face”. The checklist contains questions by categories of persons. For
persons with disabilities, for example, the following questions need to be
answered:!!

« Are persons with disabilities viewed as “objects” of protection, treatment and
assistance rather than subjects of rights? Are they excluded from mainstream
society, and provided with special schools, sheltered workshops and separate

11 RMAP, p. 76.



housing and transportation on the assumption that that they were incapable
of coping, either with society at large, or all or most major life activities?

« Is the general system of society, such as the physical and cultural
environment, housing and transportation, social and health services,
education and work opportunities, cultural and social life, including sports and
recreational facilities, accessible to all? If not, what is the State doing to
tackle socially created obstacles in order to ensure full respect for the dignity
and the human rights of persons with disabilities?

« Do women with disabilities face additional obstacles, stigma or exclusion?

The complete checklist can be found in Annex 1 of this document.

3.1.1.2 Identify the relevant national and international human rights
framework

A local development plan must be consistent with and informed by the State’s
national and international human rights commitments because this will enhance
the plan’s effectiveness and prevent that elements of the plan will be unlawful.
The following standards provide such a framework:*?

« National human rights law and practice, for example human rights provisions
from the constitution, bill of rights, anti-discrimination laws, freedom of
information legislation as well as the main human rights case law;

+  Other important international human rights instruments such as the Universal
Declaration of Human Rights;

+« Commitments entered into at recent world conferences insofar as they bear
upon human rights, including the United Nations Millennium Declaration
(2000).

The RMAP project has developed checklists for both frameworks. As an example,

the international human rights checklist on the right to education can be found in
Annex 1 of this document.

3.1.2 Strategic Plan Development

3.1.2.1 Problem identification

Are the poor and vulnerable participating in the problem identification process?
Are their interests and problems taken into account?

There are several ways to encourage socially marginalized citizens’ participation.
In Macedonia, the institution of neighbourhood self-government works very
closely with the citizens and thus is one likely avenue to initiate an inclusive
process. Most citizens think that their Neighbourhood Self-Government is to a
considerable extent addressing their everyday problems and that they can
influence change at this level. If strengthened, Neighbourhood Self-Government

2 The Guidelines, p. 12.



can assist newly decentralised municipalities in resolving citizen issues and
providing some service delivery. ** In addition, the Law on Local Self-Government
of Macedonia foresees several mechanisms of citizens’ participation in local
decision-making processes.

Another example has been documented in the RMAP project'*: In Trebinje (BiH),
participation at municipal level works through municipal information which is
published in the local media, municipal session handouts are sent a week before

to council members for them to be able to include local community
representatives in issues of their interest.

3.1.2.2 Situation and problem analysis

Include rights and duties analysis in the SWOT analysis

Balancing tha strateqic maasuns: applked SWOT analysis
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The rights and duties analysis is part of the national and international human
rights legal framework analysis. This framework analysis will determine which
duties the local and national authorities have and what the human rights are
which the citizens at the local and national level can claim. One part of this
analysis is the health and education competencies. In Macedonia, for example,

13 OSCE, Assessment of Intra-Municipal Relations and the Role of Neighborhood Self Government,
2004.

4 RMAP - Rights-Based Municipal Assessment and Planning Project. Consolidated Report of the
Municipality Assessments in Bosnia and Herzegovina, p.20.

10



national and local authorities share competencies in both sectors to a different
extent: Art. 22 of the Law on Local Self-Government forsees cooperation of local
government with central government and the representation of local government
on health boards. A rights and duties analysis will demonstrate if the legal
requirements are in place to determine the duties of local and central government
vis-a-vis the citizens.

3.1.2.3 Policy design and setting of priorities

Prioritise policies that ensure the maximum realisation/inclusion of rights of the
poor and vulnerable

From a HR-based perspective, the process of prioritization is a strategically
important step within the policy development and very closely related to the
principles of participation and empowerment. Guideline 5, referring to
‘Participation and Empowerment’,*®> describes the link between participation and
allocation of available resources: “As different patterns of resource allocation will
serve the interest of different groups of people differently, a conflict of interest is
inherent in any process of policy formulation. In whose favour this conflict is
resolved depends very much on who can participate effectively in the process.
Traditionally, the poor are left out, as they do not possess enough political or
financial power to make their interests count. A human rights approach must take
steps to alter this situation, by creating a legal-institutional framework in which
the poor can participate effectively in policy formulation.”®

The Guidelines also give guidance on priorities in education, health and other
rights.!” As an example, concerning priorities on the realisation of the right to
education, the Guidelines name the following:

« primary education free of charge for most vulnerable groups

» educational institutions for adults, focus on vocational training

+ support programmes for vulnerable to reduce drop-out rates (primary and
secondary education) e.g. through textbooks, transport, meals free of charge

3.1.2.4 Planning actions

a, Clear Roles and Responsibilities
Include results of rights and duties analysis

b, Outcome and Success Indicators
The Guidelines include indicators on education, health and other rights

¢, Resource Commitments and Allocations
Ensure that adequate resources are allocated to realise the objectives of the
poor and vulnerable

5 Draft Guidelines: A Human Rights Approach to Poverty Reduction Strategies, p 16.
6 The Guidelines, p. 16f.
7 The Guidelines, p. 25f.

11



3.2.1 Implementation and Revision

3.2.1.1 Inclusion in the implementation and revision process

During monitoring of implementation:
Are the poor and vulnerable participating in the implementation process?
Are their objectives taken into account?

During evaluation, indicators must be taken into account, which measure:

Have the poor and vulnerable been participating in the planning process?
Have their objectives been taken into account?

3.2.1.2 _Priorities check

Are priorities set that lead to the realisation of relevant rights of the poor and
vulnerable? Are they balanced with general economic interests?
Are adequate resource allocations made to implement these priorities?

The Guidelines give, for example, guidance on implementation priorities to realise
the right to health:

« tailor-made services for the various groups of poor people

+ resource allocation to poorer areas

+ service of quality, gender-sensitive and culturally acceptable; respect by
health care personnel

+ clean water for all

« reduce user fees, exempt the poor

« other programs that influence health should be pro-poor: food security in
agricultural programs, income-generating activities for the poor

3.2.1.3 Indicators

In substance there is not much difference between HR-based indicators and
socio-economic indicators but they are derived from the HR norms and used for
monitoring HR compliance of duty-bearers. Examples of indicators for the rights
to food, health, education and others can be found in the Guidelines.

3.2.1.4 Monitoring and Accountability

Include independent bodies like parliamentary committees or Ombud
institutions

Create a legal framework and political conditions for NGOs to monitor the
implementation process'®

8 The Guidelines, p. 57f.

12



Include the poor and vulnerable in the monitoring and accountability process

(( 19

3.3.1 Awareness-Raising, Training and Capacity-Building

The integration of a human rights-based approach into local development
planning is to a large extent a new concept in Macedonia. This requires a broad-
based education and awareness-raising program which targets all groups and
sectors of society, especially vulnerable and marginalized groups, including the
poor and less educated.

To reach the goals of

« sustained social mobilization,
+« empowerment and ownership of the vulnerable, marginalized and poor

is a long-term process and needs, certainly in the beginning, to be supported
from the outside. It is not sufficient to provide training to the political, social and
economic leadership to ensure that they are familiar with a human rights-based
approach, it is essentially important that the right-holders are aware of their
rights and entitlements and also know how to claim them from the duty-bearers.
Groups which have been traditionally passive and remained outside of the political
sphere, such as disadvantaged, vulnerable and poor people, might not know how
to get involved and meaningfully participate in a policy development process, or
how to use accountability procedures and which institutions to address in order to
claim compensation.

Furthermore, social mobilization and capacity building which is closely related to
human resource development, may create and enhance a bottom-up approach
with regard to human rights education, as citizens are getting increasingly aware
of their rights and of the mechanisms put in place to ensure the fulfilment those
rights.

9 Largely based on Renate Frech, A Human Rights-Based Approach to Regional Development, p. 29f.

13



Steps of a HRBA to Local Development Planning

(BIM Tool 3)

[[dentification of the Poor (Tool 1)|
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IPolicy Design and Priority Setting|
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S
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[Implementation|
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Balance Rights of the Poor with Economic Interests

[Monitoring, Revision|
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[Include NGOs in Monitoring|

[Include Accountability Mechanisms|
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5 ANNEX

RMAP checklist on vulnerable groups
RMAP human rights checklist: sample on the right to education

The following two checklists are tools developed by OHCHR and UNDP for the
Rights-Based Municipal Assessment and Planning Project (RMAP) in Bosnia and
Herzegovina. They are illustrative of the questions that should be asked in the
planning and implementation process, especially in the situation and problem
analysis in the planning phase.

Please note that the RMAP Human Rights Checklist specifically refers to the legal
obligations of Bosnia and Herzegovina which are not one-to-one applicable to the
legal obligations of Macedonia. The legal framework of Macedonia will be covered
by BIM Tool 2 (International and Domestic Legal Framework). However, the
RMAP Right to Education checklist provides a good basis for reference and
guidance when dealing with situations where the right to education is relevant.

16



VULNERABLE GROUPS LIST
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20 For the purposes of this tool, indicators were developed from, inter alia, UN treaty body State
reporting guidelines; CEDAW list of indicators; UN General Comments; reports of the UN special
procedures; other sources of international standards, such as academic writings; and NGO/IGO/INGO
reports on vulnerable groups, particularly those focused on BiH.

21 The List is as of December 2004. The list is not exhaustive and might be modified by RMAP in the
future. Other potentially vulnerable groups could be added to this list, such as Civilian War Victims.
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WOMEN

Note: The following indicators should be used to assess whether women are potentially vulnerable or discriminated against, and

assess the situation of women from specific vulnerable groups.
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Non-Discrimination
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During trial rights
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NATIONAL MINORITIES

Note: In Bosnia and Herzegovina (BiH), the following national minorities are recognised under domestic law: Montenegrins,
Czechs, Italians, Jews, Hungarians, Macedonians, Germans, Poles, Roma, Romanians, Russians, Ruthenians, Slovaks,
Slovenians, Turks, and Ukrainians. The BiH Law on Protection of National Minorities provides that others who megt the
prerequisites regulated by the law and who do not belong to one of the three constituent peoples of BiH can be recognised as
national minorities.
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’ ( i &
Right to work

9

( .

! ( Lo

. ( ) !
Education
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7 @

9 b (

ROMA
Note: Also see National Minorities.

Marginalisation / Discrimination
! b "
# ) "
- b §
(

Status/identity
. @9 B A @ A. 9 (

Public participation

Elections
9 " 0 ( $ S5
s (-

Direct participation in public affairs
#

! ! " 4

Civil Society
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Justice
(

Pre-trial rights

During trial rights

)
(

Economy
Right to work

Education

(

(

(9 -
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Health
# ) ( (

Adequate housing
9 - B ( i ( (

DISPLACED PERSONS / RETURNEES / REFUGEES

Note: Particular attention needs to be paid to the situation of returnees belonging to an ethnic group that is a ‘numerical
minority” in the place of return. These individuals belonging to one of the constituent peoples cannot be considered ‘national
minorities’, yet they can be in a vulnerable situation.

Status
, 0 AL A0 A 9 (
Pt ( (
+ @ A "#H "H#$ 9 ( @ A,
( 0 A
Freedom of movement
! ( 9B (.

23 'Displaced Persons’ or ‘DPs’ in BiH are what is termed internationally ‘Internally Displaced Persons’
(IDPs). The term used in BiH is specific but the same rights apply.
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)l ] ] ] 1
- ( B (
9 & (
1 ( ) .9 #
( (
! ( ( (
(
Public participation
Elections
9 - (
. ( (b (

Note: citizens from other countries having refugee status in a given country do not have the right to vote.
Justice
Prosecution of war crimes — missing persons

#

1 ('+ (

During trial rights

9 9B

Economy
9 (

! (

Property
, oB (
9 ( .
1 §

Non-discrimination

, ( ¢ !

(@
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Education

@ .
! ( (

Religion

« b ( (

o’
=
~~

Culture

CHILDREN

Education

(#

~
H
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Health
9 ( (

©

Justice

9 ; (

ELDERLY

Social Welfare
9 ( N G |

Health

b

Economy

TRAFFICKED PERSONS

General
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Children
! )
6

Justice

Migrant workers

Asylum seekers
|

Justice
Pre-trial rights

9

(

4 1 ( 5
G d
(.
) (
(
(
) 2 3
(
] ! ]
) 0
] )
« - (
)
)
(.
) .
) (( !

MIGRANT WORKERS AND ASYLUM SEEKERS

) i
)
B ( (
o ( .9 (
(
1o
)
(
+ 0
) (¢ ( 8¢
DETAINEES
0 ¢
C ( 5.
(t l (
)

)i
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Post-trial rights

> >

> ( 5, ( ( !

(# y (

( c () c 3

Right to work
9 4 0 (( 5

! ) ( o

Education

! ( .9 (

Health

Religion

9
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¢
HIV POSITIVE INDIVIDUALS
Health
1 (
( b (#! 19+ #
9 4 ) #1
( b
, b #]1
(#!
b
» b (( ! #!
i (
9 ( #! ]
#
HOMOSEXUALS
Equality and non-discrimination
9 ( B (
9 (

, ¢ (

VERY POOR / HOMELESS

Adequate housing

( p

(
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HUMAN RIGHTS CHECKLISTS

INTRODUCTION#

# - 7 ) 0 L# 7 ) b
C ( (
§ " H ) &
7 )
( &
4 7 # -
HETT ) (
H b & & @
§ § ) § )i & §
§ § § & &
> § f4 §
¢ ( (
H#*T7 ) & (
HT7 )
Caveat: ! #7 ) )
+ (
#"T7 )
Obijectives of the Human Rights Checklists
H - 7 ) )
§
( ) )
# 7 ) b
H#T ) as a resource and as a quick reference guide to relevant
rightst  (
< 4
) &
( !  (
PO #TT ) ( (
+ (! #"7 )
identifying the rights affected ( develop specific questions or human rights-based indicators
"( 0 ( /
/ 5 / (
8 ( § # " 7 ) reference tool to conduct a
human rights-based analysis ( (
0 "C,B - ( /%
How to use the Human Rights Checklists?’
H - 7 ) 4 7 )
0 A T H (

24 RMAP wishes to acknowledge the expertise and support of the International Human Rights Network
(www.ihrnetwork) as part of its advisory input with University of Nottingham Human Rights Law
Centre (www.http://www.nottingham.ac.uk/law/hric) to RMAP in the design and development of these
HR Checklists.

25 See Human Rights Glossary for explanation on the normative content of the right.

26 For more explanation on the gap analysis, see below Tools of Analysis and the Human Rights-based
Quality Assurance Checklist.

27 please note that the following section will be modified accordingly when RMAP revises the format
and content of the HR Checklists.
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(
0 SE

! @ A ¢ ( 6 ( b (
authoritative " (
. ( l (
persuade ** # ( §
C +

First Type - authoritative sources
Decisions of the European Court of Human Rights (ECtHR). , § ( (
+ B ( i ( + B AT7H*
( ) (

Recommendations, conclusions and General Comments of Treaty Bodies §

(4 ¥ 7 # " 7
n77B 5> 7 4 i+ 7 - 017447 5%
Universal Declaration of Human Rights (UDHR): FO#*" @
8 !
l (

Second Type persuasive documents
Resolutions or Declarations (such as in the General Assembly), Principles and Guidelines. (
( § ( +
( " i + i
b
International Conferences and Commitments 0 89 B ) ¢
C 9 5

When to use the Human Rights Checklists
#T7 ) ( (
) ) (

Tools to be used with the Human Rights Checklists
#7 ) § §
(
#"T7 ) §
. ( ( C (

28 For example on the right to education, one finds in the second column the content of the right in
relation to each type of education (primary, secondary, higher education, right to basic education) and
the essential features of the right to education, namely accessibility, availability, acceptability, and
adaptability, with relevant case law and extracts from recommendations of treaty bodies.
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CONTENT OF THE HUMAN RIGHTS CHECKLISTS®

1. Crosscutting rights

(

-O.b[\)

vs)

(

2. Freedom of movement, residence - displacement

(
6 ( @ /
- / (
B

3. Public administration
- &

vs]
1

NN

4. Civil society

5. Administration of justice

A. Prevention and investigation
9 (
9 (
6

B. Pre-trial rights

L

C. Rights during trial

2% Table of Contents as of December 2004. This Table of Contents will be modified accordingly once a
full revision of the Human Rights Checklists is made.
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1

(@
2

D. Post-trial rights
4 (
(
2
B

E. Rights of victims

6. Trafficking and migration

« 0 000 @

NO®®®

7. The right to work
i )
" 8

B

2

8. The right to education

( p

B (
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9. Social protection

) ( (
10. The right to health

4

- 4

2 (

11. The right to housing
i B ( (

c / (
2
2

12. Freedom of religion
6 b

13. Culture
- 8 (

4
2

14. The right to environment
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SAMPLE OF A HUMAN RIGHTS CHECKLIST: RIGHT TO EDUCATION®®

Purpose of this Checklist

7 ) “H# ) 4
not b
7 )
How to use this Checklist
@binding standardsA “H# ( (
4 ( ¢ ( 4 -A’ type are authoritative interpretations
" H ( Type ‘P’ sources are used to persuade ** # ( §
( + 6 1 « ¢ -,/ Bl (

Note: Sources of interpretation should be used in a mutually reinforcing way to pursue the highest standards of human rights protection.

Human rights issues outlined in the table below
* " 0 5
> ¢ ¢

6B
<2 0 ) 5

Close links to other rights

+ 0O

The table below draws on the following:

30 All other HR Checklists are available upon request at OHCHR or RMAP HQ/UNDP.
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Sources of interpretation

Useful resources

Binding Standards on BiH
4 7 B
# - 6 6
047 #%5
! 7 7 B
- 0177B"5
! 7 4 i+
7 b 01+4+775
7 4 , 6
" 9 074795
7 - 7 07T
7 4 , 6
9 ) 1 0749, 15
6 )7 B
2 C
7 b + b
07"+%5
4 + 7 0 S4+7 T #
(
( ¢
0 ( 5 HH
(&
*

Type A - authoritative interpretations

F 9 #H "

9 4 7 #

" 047 #°%5

7 4 ¢+ 7

" 074+775 7 : *:
7 * 7

Type P — persuasive interpretations

F2 + .
. 4 il DY/
7 # "
C
4 i+ 7 -
B |
! 7 4
¥ 7 " 1F2 09
4 726 *KEL *L
B [ 9
726 *KKE <z , | ** 6
*KKED  ( ( 5
C 9
b
7 4 4 ("
6 )7 B
2 C
9 - 9 i
. Gx * E

9 1 ¢ Minority Rights in Educationi

4 F 4 & [

6 M - C ¢ b
i NG

| J )t 4 i 6 ") A

0 *5 *G : International Children’s Rights Monitor, (

9 7 ! 4 b
i NG

{F2 + "
b h
! 7 #
(¢

b L

3+74 C " b4 b
b

3+74 C " i 4 (¢
| (

7 4 b+ 7 §
b D

# " 7 b
b D

4 7 # " b &

F2 9 . 4
b

7 " §
i D

F2!746 F 2 7 / f
b

F24+73 &

Binding standards

Interpretation

RIGHT TO EDUCATION (General provisions)
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ECHR Protocol 1, Article 2 Overview of essential features:*
2
l Availability -
( B + (1 (
( i
. ( > & ) (
ICESCR Article 13 b b
* + B 7 ) i (
( i > (
( (&
Accessibility -
1 ( t , 8 + (
F 2 Non-discrimination 1 (
+ B 7 L ¢ (
0 i 5
05 B ( . -
05 + ( Physical accessibility ( ( ! 0 (
(
5 (0
A ‘
05 # Economic accessibility
« ¢ «( ( B *:05
@ ( (
056 @ Al + (
( (
05 ( Acceptability 1
) 4 0 relevant, culturally appropriate and of good quality5
1 & > § §
( * (%5 17447 (
ICESCR Article 14 C o+ 0 Azt =S 06
4 + B ( 7 Adaptability

31 ESCR General Comment 13, paragraph 6.
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B (i
§ §
) i CooD Cn ) A
) best interests of the student ( :
Types of education and corresponding entitlements/obligations
ER+C Arélcle 28 $ The right to compulsory primary education
]
( o ! ¢ ¢ ( (
( ¢ } 2 + (
@ C) ( ’ 7 ( (
(b) 4 & ( 2
) B ( ]
B ( i
) b (
(© C) ( (
( ’ The right to secondary education, including technical and vocational secondary
(d C) education
! (& ( ( (
© ) + ( ¢ )
+ B ) ( (
+ /
( ( ( ( (
+ B
: The right to higher education
! (& (& ( (
1 I , ¢
See X v United Kingdom (1980) 23 DR 228 at 2294 4 1
( + ¢ ’

32 ESCR General Comment 13, paragraph 7.

33 Committee on Economic, Social and Cultural Rights, General Comment 3 of 1990, “The nature of State parties obligations”.
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CRC Article 29

*+ B b
5 / @
( >
5
& 7
F 2 >
5 / 1
@ i
( k (
( 4
>
5 ¢
i ] ] ( i
& é
>
5
2 E
(
Loog (
( « +
CRS Refugees Article 22. Public education
* 7 +
(
7 +
Lo ( i
( 1
( } i i
& §

Guiding Principles on Internal Displacement, 1998 (regarded as

6

The right to fundamental or basic education for those who have not completed
primary education

6 ( > t(

Overview of State Obligations

Obligation to respect +
¢
Obligation to protect * + B )

Obligation to fulfil;
Facilitate + )

§( >

Provide
Immediate Obligations33

Non-discrimination
4
( (
(see also School System)

Non-retrogression

Not doing anything/standing still — obligation to takes steps:

)
)

@
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codifying existing human rights standards), Principle 23

* 4 (
(
&
§
( 4
+

G 4

é &

&
European Social Charter Article 17
( ]
1
( ( k
) (
L) (
*(5 ( L)
§ & §
¢ (
>
05 ( ]
>
05 +
( ( (¢
( (

@

(

Monitor the right to education

C

!
§

To meet minimum requirements (core obligations)

4

(

Develop a detailed plan of action for the progressive implementation of the right
to compulsory and free primary schooling, within a reasonable number of years,
to be fixed in the plan, of the principle of compulsory education free of charge

for all.

@

N A~ N\

4

(See also School system)

(

(

((
( (

b(

Note: States may punish parents who refuse to comply with any attendant obligations (ECtHR Family H
v UK (1984) 37 DR 105)

5.1.1.1.1.2

<****

* *x % 7

General provisions

4+7"

*:4
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( (
( ( 4
¢ $
4 (@
¢ ! (@
+ )
UDHR Article 26
* 4 ( 4 § (
4 ( (
(
(
4 (
!
4 4 {
F 2
B )
Declaration on the Right to Developmentt , * G* * K it G* F2
, 3"+ 02 <5 *EDEF29 , G* <: (*KED5 Article 8
ot ) d (
k l ( (
b ¢ 4 4 4 (
4 )

5.1.1.1.1.3  Additional specific provisions
Belgian Linguistics Case (No. 2) (1968) 1 EHRR 252 at paragraph 54
( , 6 PB ( (
regulation by the State

0" P may vary in time and place according to the needs and resources of the
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community and of individuals [but] must never injure the substance of the right to
education nor conflict with other rights enshrined in the Convention.

Private schools

B ATH® # § +
7 0
4 5 Kijeldsen, Busk Madsen and
Pedersen v Denmark (1976) 1 EHRR 711
+ ¢

(
0Jorbedo v Sweden (1987) 51 DR 125);

(Family H v United Kingdom (1984) 37 DR 105).

ECtHR Belgian Linguistics Case (No. 2) (1968) 1 EHRR 252

47#" B *, /
( ;
[ ( (
( b 0%5
¢ (See also National Minorities)> 05
(
Suspension/expulsion
+
/ ) D A47#" (Yanasik v Turkey (1993) 74 DR 145
* (
, B * ATH® # b
§ ( Oyanasik v Turkey (1993)
74 DR 14).

Suspension or expulsion must not breach other ECHR rights, including non-
discrimination. For example, it would be unacceptable to treat pregnancy as a
disciplinary offence. (See Right to Respect for Private and Family Life)

47




1

(
b

47#"

5.1.1.1.1.4  Millennium Development Goals

<****G*** C9 (
4 @
l (
! ( 4
(
Target 3: 4 i * ( t( ) &
(
<****G** C9 (
! ) ( (G
(b« ) (
)
I
7
( (
Target 4: 4 ( ( ( ¢ (
( « *<

§

( ) *2 A7#" (Valsamis v
Greece (1996) 24 EHRR 294; Warwick v United Kingdom (1986) 60 DR 5).
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Binding standards

Interpretation

2. ASCHOOL SYSTEM, ADEQUATE FELLOWSHIP SYSTEM, MATERIAL CONDITIONS OF TEACHING STAFF

ICESCR Article 13
+ B 7 §

® ( (

European Social Charter Article 5
The right to organise

1 ) (

§

Overview: State obligations34
Obligation to ensure that an educational fellowship system is in place
Non-discrimination and equality - (
CZingation to have( an overall developmental strategy
b

174+7* + (
Obligation to establish “minimum educational standards”

Obligation to put in place measures

B (

Specific provisions
47 #*, Simpson v United Kingdom (1989) 64 DR 188 at 195:

)
European Social Charter, Article 6
The right to bargain collectively (
1 (¢
B )b no obligation ( (
* § ) ( » # § + §
4 ( 4 ( ( , *G 47#" (Belgian
( ( / ) |/ § Linguistics Case; Verein Gemeinsam Lernen v Austria (1995) 82-A DR 41).
( (
(
( >
G ) (
b )R
(

Binding standards

Interpretation

3. RELIGIOUS AND MORAL EDUCATIONAL FREEDOM

34 ESCR General Comment 13, the right to education, paragraph 25 - 27.
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ECHR Protocol 1, Article 2

Overviewss

! ( (
+
( ¢
0See also School System5
ICESCR Article 13 (
: + B 7 ) §
¢ 4 4 + ( ( /
( & (
( (
( 9 ( ( /
CRC Article 29
* B b Public school religious instruction
05 / b B § (
(& 1 § (@
§ ( ( 4
> B in a particular religion or belief
05 @ (
4 ¢ ¢ ( ¢
¢ ¢
>
2 E Schools other than public schools must
( 7 §
§ ( C ( ¢
! 1
( ( + 8
FCNM Article 12 5.1.1.1.1.5 Clarification of specific terms
* B 4 i)
) & @ ‘Philosophical Convictions’
i ( 047 #=t Campbell and Cosans v United Kingdom 0*KE 5 G 4#" " K:
! B - D5
X! In order to be relevant under Article 2 of Protocol 1 ECHR ‘philosophical

35 ESCR General Comment 13, the right to education, paragraph 28 - 29.
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convictions’ must: (1) be not incompatible with human dignity; and (2) not
B ) conflict with the fundamental right of the child to education.
/ ( ( - - /
FCNM Article 13 o A , ). &
1.1 ) ( 1 B 7 7
( (& 4
2. ( B ‘Respect’
- / =) I -) /!
FCNM Article 14 + (Campbell and Cosans v
1, B ) ( (| United Kingdom (1982) 4 EHRR 293; Valsamis v Greece (1996) 24 EHRR 294)
( # ¢
2.1 ( ( b
I 4 B - [ OFamily H v United Kingdom (1984) 37 DR 105).
I ) ( 4 -" / § ( (\Valsamis v Greece (1996) 24 EHRR 294).
‘Parents’
( ( : I X v Sweden (1977)
B 8 12 DR 192 at 194: I
(R1 (
{ (Xv
United Kingdom (1977) 11 DR 160). 1 () §
0Aminoff v Switzerland (1985) 43
DR 120).
General provisions
CESCR General Comment 13
Article 13 (3) and (4): The right to educational freedom
E ., *:025 ¢ + )
(
( D

36 This replicates article 18 (4) of the International Covenant on Civil and Political Rights (ICCPR) and also relates to the freedom to teach a religion or belief as stated in
article 18 (1) ICCPR. (See Human Rights Committee General Comment 22 on article 18 ICCPR, forty-eighth session, 1993.) The Human Rights Committee notes that the
fundamental character of article 18 ICCPR is reflected in the fact that this provision cannot be derogated from, even in time of public emergency, as stated in article 4 (2) of
that Covenant.
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B (
§ @ 4
!
*:0:5
(
K *:0:5 (
4
e (
( + A ( 4
*: (0G5 @ (
AL
§ *: 0%
( 4
! 1
8 *: (%5
F *: (0G5 ( ¢ ¢ (
( @ AL
! (
1 1
l (
( b
( *: 0Gh

Council of Europe Explanatory Report to the Framework Convention on
the Protection of National Minorities
Article 12

L* ) ) 4 @
0 , Dé *5
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YA

Article 13 Paragraph 1
L B /

~

Paragraph 2
L:

(

Article 14, Paragraph 1
LG
(

(

4

Paragraph 2
L<

B
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LD
LL

(
Paragraph 3
LE
LK !

*Gh

L)

Binding standards

Interpretation

4. PROHIBITION OF TORTURE OR INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

ICCPR Article 7
2

ECHR Article 3

2

4

Overview
, disciplinary measure
+

+
47#" 7

Inhuman or degrading punishment is absolutely prohibited

47#" "

b 0*5
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( ( >0 5
> 05 ( > 0G5
047 #"& Costello-Roberts  United

Kingdom 0*KK:5 *K 44" = * <5

+ / ( (

(
’ ( 6 §
( (

Binding standards

Interpretations

5. NON-DISCRIMINATION AGAINST WOMEN IN EDUCATION

See Crosscutting checklist 1 for general prohibition of discrimination. In
addition:

Women, CEDAW Article 10

General Comment 1 of the Committee on the rights of the child on the
aims of education

* 9 (
+ B ) 7 ] ! (
i ( § 1 ( ( / (
5 § ( E 7 § ( (
> ( ( K 0%5
i ] i i ) & (
( ‘ @ (
5, 1 & i ( ( /
9 (
¢ ( ( l
5 ( ( L7 #! 10+ (

37 See General Comment No. 5 (1994) of the Committee on Economic, Social and Cultural Rights on persons with disabilities.




¢

L

(

K0*505

38 See the recommendations adopted by the Committee on the Rights of the Child after its day of general discussion in 1998 on children living in a world with HIV/AIDS

(A/55/41, paragraph 1536).
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